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Court of Appeals of the District of Columbia 
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i 

CiiAKLKs (). Bkkc'.hmax, Aclmi*., &c*., Apyx^llaiit, 

vs. 1 

! 

JosEi’ir F. Drn.’KsxK cl al. i 


I 

a Suprc'ine Court of tlio District of Cc^lumbia. 

I 

At Law. 

I 

I 

Xo. CG.'UiS. I 

I 

I 

Chakles O. Bei:(jiimax, AdiuinistI'ator of ili(‘ Kstate of 
llilfred ILa’i^liiuan, l)(‘ccas(‘d, Dlaiiiitiff, 


vs. 


Joseph F. DrrirEsxE and Kapiieiuxe 

Defpiidauts. 


KKESXE, 


UxiTED States oe A.mei{I(’a, 

DLctrlct of ('(jI funhla, ss: 

Be it remembered that in the Supi'cum* Coiii*t of tin* Dis¬ 
trict of Columbia, at tin* City of \Vaslii]iJ;ton, in said 
District, at tin* tim(*s iHU-einaftcr nuMitioiK'dJtlic following; 
pa])ers were tiled and ])roce(‘din^•s had, in the above-enti¬ 
tled cause, to wit: i 


1 — 4600 ^^ 
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1 prchiraf/<>!/. 

Ill tile vSii)n-ciiit* (’oiirt of llio Disirict of (’oliiinbia. 

At Law. 

Xo. 

(’iiAi.-LKs O. I )i:i;<:ii .M an. .Xdiiiiiiist rat or of tlic Lstatc of 
Mili'rod 1 >cr^liinaii, Docoasrd, Llaiiitilf, 


JosKiMi V. Dri’iri: 


vs. 

NK and l\A'rm.i:!NK I)rri:KsNK 
I )of«‘ndaiits. 


First (’oiiiil. 'I'lic plaint i fi‘, Cliarlos (). I >(‘rulinian, admin¬ 
istrator of tin* (‘State of 11 dI red I)eruiiman, d(‘e(‘ased, sik‘S 
tin* d(*f(*ndants, .Ios(*p}i 1*'. |)nfr(*sn(* and l\at ln*rin(* l)it- 
frnsin*. for that li(*r(*tofore on to-wit tin* ’J2nd dav of .Mav, 
Idl’d, tin* said d(*f(*ndants W(*r(* in tin* control and mana^u't*- 
m(*nt of ]»reinises known as Idit'.i ]7tli Str(*(*t, X. \V., Wasli- 
in.nton. District of (’olninhia, and on tin* day afor(*said tin* 
]>laintifl“s int(*state was upon tin* said al>oV(* nu*ntioin*d 
pr(*mis(*s, as >ln* had a lawful riyht to lx*, and tin* plaintiff 
a\'ers that upon tin* day and y(*ar afor(*said, it lK*canu* tin* 
duty of tin* def(*ndants, Joseph \'\ l)itfr(*sin* and I\atln*riiU‘ 
Dufresin*, to kee]» tin* said premis(*s in a saf(* condition and 
to cxi*rcis(* r(*asonahh* and ordinary caia* and priid(*tic(‘ to 
the (*nd of k(*(*piim‘ sanl preinisi's safe* for tin* h(*ti(*lit of 
those* who lawfully come upon said pr(*mise*s; n(*V(*rtlu*- 
h*ss tin* def(*ndants disr(*uardinu' th(*ir duty in that Ix*- 
lialf did fadl to kcc}) said ])r(*miscs in a safe* condition aiiel 
did fail to (*Xe*rcis(‘ reasoiiahh* and ordinary e'are* and ])rn- 
de*nce* aiiel did fail to k(*(*p said pre*mises sah* for the* l)e*ne*lit 
of those* who lawfully (*(une* upon said ])r(*mise*s: atid ou the 
e'ontrarv di«l tln'U and the*re* care*h*ssly and in*,iilii 4 '(*ntly ])e*r- 
mit the* railin.i', or some* like* st riie-t itre*, surroutieliuu' a bal¬ 
cony locate*d on tin* aho\’e* m(*ntion(*d pre*mise*s, to l)e*e*e)me 
r<ette*n a.nd uiisafi* t’or tin* prote*e*tion of the* ])laintiff's 
2 inte*stat(*. who was the*n aiiel the*re lawfully iitioii said 
hah'ony lexi'ate*el eui saiel t)rcmise‘s and eoiiductiiig her- 
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self ill a priuleiit maimer; that by reason of the careless¬ 
ness and neg'lig’eiice of the defendants, as iaforesaid, the 
plaintiff's intestate fell from said balcony tllieii and there 
crushed, man<*-led, and otherwise injured her, so that she 
by reason of the injuries received, suffered for a ])eriod of 
time and subsequently died; and the said jifaintiff further 
avers that the said Uilfr(‘d Ber.uhman was iii her lifetime, 
and until the time of her cleath, the child of (diaries (). 
Berghman and Ililfred Berghman, amd the sister of Hilda 
Berg'hman and Wahlberg Berghman Vretri;;that the said 
death of Ilildred Berghman caused as aforesaid bv the 
wrongful and negligent acts, omissions, and neglects of the 
said defendants, was to tin* damage* of tin* s<iid (diaries (). 
Berghman, Ililfred Bergliman, Hilda P>erghinan and Wahl¬ 
berg Berghman Vretri, tin* th(‘n fditlu'r, Hotlufr, and Sisters 
of the said Hilfr(‘d I>erghman, in the* sum of (),()()().()(), and 
therefore said ])laintiff being as aforesaid I the adminis¬ 
trator of the (‘Stale of llilfr<*d Bx'rgliinan briings suit; and 
the said ])laintiff (daiins that by r(‘as()n of tlui pr(‘mises tlie 
sum of $10,()0().()() togeth(‘i* with costs of suit. ' 

Second (d)unt. ddn* jilaintiff, (diaries O. Biei’ghman, ad¬ 
ministrator of till* (‘State* of Hilfr(*d B(*rghinaii, (h*c(*ased, 
sues the defendants, .Ios(‘ph F. Dufresne and Katlieriiu* l)u- 
fresne, for that h(*r(*tofor(* on to-wit tlu* 2*Jnd day of May, 
1924, tin* said defendants W(‘i-e in control aiidi nianag(*m(*nt 
of premis(*s known as 1309 17th St., X. W., Washington, Dis¬ 
trict of (V)lumbia, and on tin* day aforesaid tjlie ])laintiff's 
intestate was u])on the said above* me*ntie)ne*eli ])re*mise*s, as 
she hael a lawful right te) be*, anel the ])laintiilT avers that 
upon the day anel year afe)re*saiel, it became* tlije* eluty e)f the 
defendants, J()se*])h F. l)ufre‘sne* anel Kathe*riine* Dufresne*, 
to exerc'ise* reaseiiiable anel eirelinary care* aiieli ])ruele*n(*(‘ to 
the enel of kee])ing saiel ])r(*mises safe* for the* b(*nefit of 
theise who lawfully come u])e)n saiel ])r(*i!nis(*s; iieve*!*- 
3 theless the* elefe*nelants, elisr(*gareling the*ir eluty in 
that behalf and with knowle*elge* e)f, eii* by the* e*X(*rcis(* 
of, reasonable tirudene'e* ce>ulel have asceidaiiu*^! the unsafe 
condition of the railing, or some like struclure*,isurre)unding 
a balcony located on the above mentioned i)re*nps(*s, allowed 
the railing, or some like structure, to becemie* rptten and un¬ 
safe, for the protection of the plaintiff's intestate; that by 
reason of the carelessness and negligence of the defendants 
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jirorcsaid, llic Iilninl 11'f’s iiil('sini«'. wliil** in a carvt’ul 

and Miaidciil inaiinrr. t'cll fi'Din sa:<l dalcnny and llnni and 
(•rnsiir(i. ],na!iid'‘d. and (»1 Ihtw ist* inJnr«Ml Inn*, so tlial 
sIk*, l>y roasoii of tin* iiijiii'ics rocoiN’cd, snlh*i*<*d lor a period 
of I iino and snl>>e. |iicnl !y died : .-uid tin* said plainl i IV rni*t her 
avers tlia! lln* said l!iii'i*ed lier'-dinian was, in lier lifelinie, 
and nnlil ihe lime oi' her de.*riii, ihe child ot‘ (’harles (). 
r>ei*.L;hinan and !liirre»l lierahinan, and ihe sister of Hilda 
r>era-hman ami \\*ahliM‘ra' i>erMhinan X'relri: that the said 
(h‘ath (*r Hiifi’ed r>erahniaii. eansed as at^sresaid 1>y tin* 
wi’enal’nl and neL:ii'-:<'nt acts. otni.''>ion>, and iiea'leets ot the 
said det’eiidants, was to the damax^* ol tin* said <’harh*s (). 
r>ei*ahnia n, llilt"re<l i h'r'.dmia n. Hilda I’eruhnian. and W’add- 
hri'M liefalnnaii \d*i‘t 1*1. t lie t hen i*’alher. M ot ln*i* a lid Sist<*rs 
of t In* said 11 i 1 filed 1 ’•*i*ahnia n. in tin* sum of (>.( ‘i)(».(M). n nd 
thert*fore sai'.i jhaintifl heina as afon*said the adniinis- 
trato!* of the esiate ol' !!Ili'r»*d r>er* 4 'hman hrinas suit: ami 
tin* said plaint iff elainis hy i-eason of tin* prt*niises tin* snin 
of 1 ().(M10.! i() ! o'_^(*t ln*i* with costs oi suit. 

'Third ('oiint. 'I’in* pinint i iV. ('hai*h*s t h 1 h*r’a-hnnin. adinin- 
istralor of tin* esla1<* <*f llilfred r><*rahnian, (h*e<*ased. sues 
the defendants. Joseph 1*'. ihilrt*>ne ainl Kailn'rine Dn- 
fr(*sne, for that ln*retofor(* on to wit the *JJiid day ot May, 
rJJd. tin* >aid ; lofr!*,. la nt > Were in control and nianaueim*nl 
of pi*«*nil>cs l<ni>wn as IJop Hth St!*«*et, X. \\ . W ashiiiuton, 
l)I>ti‘iel of ( ■<»innihl;i. ainl on tin* tlay af«»resaid tln‘ 
4 plaintiiV's iiite>lat(* wa> upon tin* said aho\-(‘ men¬ 

tioned ]ti*em:sc> as sin* Innl a lawful riuht to Im*. and 
the plaintiff avers that n])on the day and year afoi*esaid, it 
heeann * t la * «I n 1 y o 1 11 a • i h *! (- in la 11 1 s, J osr ph 1*. ! )i 1 1 ri *sn(* a ml 
l\atln*riia* Hnfresm*, to k'eep tin* said p]*emisi*s in a safe con¬ 
dition and to (*.\t*icis»* rea^onahh* ami oi'dinary cari* and prii- 
d(*nee to tin* (*m! of t<eepinu‘ sai'.i p!*e!nis(*s sale; n(*\’(*rtln*less 
the plaintiff a\a*rs that niiniimlfnl of tln*ir duly in that la*- 
half tin* d(*f»*ndanls on tin* day and dati* afoi’esaid and for a 
loii'M tinu* prioi* tln*i*(*to did m*!.;'li'_;(*nt ly and eart*lessly allow 
the I'ailiii'r. or soim* like striictni*'*. sni’r<*ninlinii* tin* halcony 
located on the al>o\’<* nn*ntioiied premises to hecoim* nnsale 
for tin* jirotection of tla* ])lai;itiff 's intestati*. who was tin*!! 
and there lawfnlly niion said ha!c(eay, locat(*<l o!i said pn*m- 
is(*s, and c(>!nln<'t I! 1 m’ !n*rsclf in a ]»rnd(*nt i!ia!i!n‘i’: that hy 
reaso!! of the ca !*i*h*ssness a!id !n‘uliy(‘!icc of the defendants, 
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as aforesaid, the plaiiitilV's iiitestat(‘ f(‘ll from kaid balcony 
and then and there crnslu'd, nia!ii;ied, and othei'jwise injured 
her, so that slu‘ by r(‘asoii of the injuries reeeiVcMl, siilTered 
for a ])(‘]'i()d of tinU' and snbse(|iiently di(‘d: juid tin* said 
plaintirr further a\'ers tiiat the said llilTretl P>(‘lryhinaii was 
in h(‘r lirelinu*, and niilil tin* time of lun' death,; the ehild of 
(’harl(‘s (). lK‘i\uhmari, and lliirr(‘d 1 >eryhmanjand tlie sis- 
ti‘r of Hilda I>(‘i\e,‘hman and Wahlbery IU‘i\e,‘l|iman Vreti; 
that th(‘ said (h‘ath oT liilfri'd !>erylnnan eans|ed as afore¬ 
said by tile wi-onyi'nl and iieyiiLvent nets, omissicbis, and n(‘y,’- 
l(‘ets of the said (U*f(‘ndants, was to tin* da.mayC of th(‘ said 
(1iarl(‘s (). r>(‘r.!;hman, llilfi’ed I>er,almian, Hilda l)(‘r.n-h- 
man, and \Vahlb(‘r;^h lh're:hinan N’reli: tin* tihen Fatlnn*, 
Motlnn* and Sisters of tin* said Ililfi’ed P>er,e,i!nnan, in the 
Slim of SI(),()()(1.00, and therefore* saiil plaiiitliff beiiii;- as 
aforesaid the administrator <»f the estate* of llillfi'e'd lH*r_u'h- 
inan briiiii's suit; and tin* jilaintiff elainis by rhasoii of the* 
])r(*niisc*s the sum of ^J^lO.OOO.OO, toy(*the*r with Costs of suit. 

,]. WILLIAM TOMLIXSOX, 

II nor!li'ai'il UlflfJ. 




Dcfcmldufs' Pleas. 


Fih*d Oetobe*!* ‘AJ, DlM. 


Xow eom(*N the* de*fe'iielants, .Ios(‘))ii F. I)|nfi*(*sm‘ and 
I\ath(*rine‘ i)nfi*i*sne*, aiiel foi’ ple*as to tiie* De'e-lalration in the* 
abo\'e* (*ntitle*el can've*, by tlicii* attorn<*y, say:| 

L As a ph'a to the* first e'onnl of said I )(*e'ldratie)n tlu'y 
deiiv the*v have* (‘riniinallv and iie'^liu-eiitIv pe*rniitteel a rail- 
illy,' or some* like* strnetni'e* in the* pre'inise's to l)Ce'e)me* rotte*n 
aiiel unsafe* eansini;'the* eh*at ii e)f the* plaintill's iint(*state. 

I^'or a seeoiiel ple*a to the* first e*e)n!it e)f the* I )|i*e'ia rat ion in 
the above* e*ntitle*d cause*, the* eie‘fe*nelants de)Se*])h F. ])ii- 
fre'sne aiiel Kathe*riiie* 1 )nfre*siie*, hy tlie'ir atteirije*}', say: 

Lh The* ele*fe'nelants ele-nv that the* nlaintiiT's iinte*state vras 

• • I 

eenieliie-t in,u' he*rse*lf in a prneie*nt niaiine*r, aiiel ave*r that she* 
was ('enieliu'tiii.ii,' h(*rse*lf in a iie*i;'!iu,e*i!t inaiiiie*if in that she* 
jnm])e*el eni the* l)ale*e)ny, thre*w he*r we*iyht aLi'a.iiiM and le*aiied 
over the* railiiiLC, cansiiiy saiel railiiii;- to yive ;way and rc- 
siiltin<*‘ in her eleath. I 
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Xow (M)nu‘>- tlK‘ (Ictoiulaiits Josc'pli F. Dufrosiio and Kath¬ 
erine I)nrr(*siu‘ and tor pleas to the Declaration in the above 
entitled causi*, by tlu‘ir attorney, say: 

.*1. Foi‘ a third ])h*a to the lii’st count the defendants deny 
that any pccuniai'y dania.i;(* was sut’tered l)y the death of the 
plaintilf*s intestate. 

Xow eonu‘.< the defendants .Joseph F. Dufresiie aiul Kath- 
(‘rine Dufrt'sne, and for ph'as to the Declaration in the above 

eiitith'd eanse, hv their attornev, sav: 

• • • 

4. As to tin* s(*eond count of the said Declaration, the de¬ 

fendants d(‘nv that thi‘V knew or with reasonable care 

• • 

() could have known of the unsafe condition of the rail- 
in.ii-, and further diuiy that they ])(‘rniitted the railiiii;* 
to heconn* rotten and unsafe, causini;- the death of the plain- 
tii‘f*s intestate. 

For a seciuid |)lea t(» th(‘ second ('ount, now comes the 
d(‘f(‘ndants .loseph F. Dufresne and Katherine Dufresne, 
and hv tlu*ii- attoriu'v sav : 

o. Tlu* defendants d<*ny that tin* plaintit'f*s intestate was 
actinif in a cand'ul and prudiuit nianin'r, and aver that she 
was conductin^- luu’self in a ne,uiiii-(‘nt manner, in that she 
jumped (»n the halcony. threw her wei*;ht ai^’ainst and leaned 
ov(*r th(‘ railing-,'causing- said railing' to .uive way, and re- 
sultiii.u' in hei’ (h‘ath. 

For a third ])h‘a to tin* sc'cond count of the Declaration 
filed in th(‘ al)oV(* (UitithMl (‘aus(‘, tln‘ defendants .Joseph F. 
Dufresm* and Kath(‘rin(‘ Dufr(‘sne, l)v tlunr attornev, sav: 

(). 'The th‘ft*iidants chmy that any ])ecuniarv damai^'e re- 
sult(‘d fr»)m tin* death of tin* ])laintiff's intestate. 

Xow conii'N theidefeiulants .Jos(‘])h F. Dufresne and Kath- 
erim* Dufresm*, and for a ]>lea to tin* Declaration in the 

above entitled cause, hv th(‘ir attoriU'V sav: 

• * • 

7. As to th(‘ third count of s:iid Declai'ation, the defend¬ 
ants deiiv that th(*v neu,-liu-ent 1 v and cari‘h‘sslv allowed the 
railiiiLf or souu' like structure to become unsafe causim;' the 
d(‘ath of the plaintiff's int(‘state 

For a second plea to tin* third count of the Declaration 
hliMl her(*in, now comes the defimdants .Joseph F. Dufresne 

and Katherim* Dufri*sm‘, and 1)V their attornev sav: 

• • • 

5. The dehmdants deny that the ])laintiff's intestate was 

conductiiiir herself in a prudent maimer, and aver 
7 that sh(.‘ was conduct ini;* herself in a negligent man¬ 
ner in that she jum])ed on the balcony, threw her 


J0SEI>1I F. DT’FHESNE ET AL. 


i 


I 

weii*‘ht au'aiii^t and leaned oven* tlio raillim-, icaiisini;- said 
railiii;;*’ to i»ivc* way and ivsnltin.u,* in her doalli. 

For a third ))l(‘a to tlir third c'onnt of the Doelaralion 
tiled herein, now eonies /In* (hd'eiidants Joseph F. Dnt’resne 
and KatheiJm* Dul’ri'sm*, and ])v tlirii* attoiau^v sav: 

th That the (hJ'cnidants deny any pernniary daniai’V re¬ 
sulted from the deatii of plaintilT’s intestat(‘. ; 

JOllX \V. FIIIKFLV, 

A!Ionicjf for Dcfciulauts. 


Joiiolcr of ISSIK'. 
Filed Xoveinl)(*r J, 1J24. 


The })laintiff joins issue on the ])h'as of the defendant 
tiled to thc‘ (h‘elai'ation in the above enlith‘d eansc*. 

J. WM. T()i\lldXS()X. 


Sn])reine (’onrt of the DisliJet of Foliinnbia. 


\V(‘din‘sday, Fe])rnary 2nd, lt)27. 


S(‘ssion resnni(‘d piii'snant to adjoin-nnieiili, Mr. Justice 
Siddons, presidiiii;-. i 


.. I 
I 


Xow come h(*]‘(‘ tiu‘ parli<‘s aforesaid, in maniK'r as afor(‘- 
said, and the sanu* jury that was res])il(*d y(|st(‘rday, who, 
aft(‘r this cansi* is _i»-iv(‘n tlaan in chai*y(‘. oii theii* oatli say 
they tind in favoi- of tiic (h'fciidaiits. WlKoahipon it bein.t;' 
a 2 ‘re(‘d bv said attornevs of iM'coi’d thcil jndn'incnt inav now 
1)(‘ (Mitci’ed, it is so ord»*i‘od. i 

S ^Vhe^efore it is consi<l(‘r<*d that plaintiff take 

nothin;.;' by this action, that (iofendants h'o h(*nc(‘ with¬ 
out day, be for nothin.u' held and ri*co\-(-r of plaintil'f tlunr 
costs of del’ense to lx* taxc*d by lla* ('h-i'k, apd have* c*xecn- 
tion th(*r(*of. | 

From th(* forc*!.;-oin;L;' jnd.L;in<‘nt tin* jilaintiff ]io1(*s an a])- 
])(‘al in ()pen (’onrt to tin* (’onrt of App(*als; wh(*i'(*n])on the* 
maximnm ol' an nndci'takin.u' foi' ('osts is lu*i*(*by lix(‘d in tin; 
sum of One* llnndi’(*d Dollars, with leave* to deposit the sum 
of Fiftv Dollars with the Clerk in lieu thereof. 
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M ('})!(>ra)n} Ktn. 


F(‘l)riiai‘y 2, —riKh'rtakiiiu- on ai>poal a])proved and 

lilcd. 

,lssif/inii(‘i/fs of Error. 

Filed F(*l)]*iiarv S, 


* 


1. TIm* (’(Hii'l coiMinltt(‘d (‘ri’or in dircetiniii* a vin’diet in 
favor of lln* defendant- upon tin* plainlilT's testimony. 

'1. The (’onrt committed ein‘or in Iioldini;' that the plain¬ 
tiff's intestat(‘ was ynilty of (’out rihntory X(‘iiTi;n‘i*nen as a 
matter of law, 

J. \\\M. TO.MLIXSOX, 

i Affonirti for El a in f Iff. 

I )rsi (j n (if to n of Iii’rord. 


Filed Fehriiary S, 1P‘_I7. 

• ■« * * 1* W 

To Frank 1*7 ('niinintiham, Fs(|., 

(’lerk of tin* ahove-eiitith*d court : 

Von will ))leas(‘ iiu-liah* in tin* i*t‘cord on ap])(*al to the 
(’onrt of .\ppi‘als in tin* Distric-t of Columhia in this cause 
th(‘ followinLi': 

I. Declaration. 

Lh Flea of defendant- to declaration. 

!) o. doiinho- in issiu*. 

4. ViM'dict. 

7). JniluTinmt on vei*dict. 

(). Xotice of a])peal in open court and oi’dm* fixing ap- 
))eal l>oml. 

7. Mc'inorandnin of appi'oving and tiling api)eal bond. 

S. i >ill of (‘Xc(“pt ions. 

1). Assignnnmts of (‘rror. 

10. 'i'his (h'siunation of recoi'd, 

II. Xotic(‘ of time of snhmitting ])ill of exceptions to 
court for settling and notict' of snOmitting same to court. 

WTM. TO.MLIXSOX, 
Attonwi) for Plaintiff. 
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To T. Morris Wampler, ! 

Attorney for pla'nitiff: ; 

Take iiotiee that I liave tliis 8th (lav of P^ehrnarv 1927, 
filed the fore^oiii^- desi.unatioii of rcvord wijth the (*lerk of 
this court. 

J. WM. TOMlilXSOX, 
Attoruvif for 


M(nH(fraH(h(in. | 

i 

j 

Feliruary 22, 1927.—Pro])os(‘(l Mill of I^xc(‘])tioiis and 
Xotice of h(‘ariiiii’ filed. j 

March 24, 1927.— Bill of 17x('(*])tioiis suhniiilttMl. 

Sui)reni(‘ (’ourt of tlu* District of ('(Kjlumhia. 

Tii(‘sdav, Malrch 29, 1927. 

• i ' 


Session r(‘snmed ])nrsuant to adjonrnnieilit, Mr. Justice 
Siddons, presiding. I 


* 


* 


10 The (’oui't havinu’ this dav sii;n(*d tlie Bill of Kx- 

c(*])tions taken at tlu‘ trial of this (‘aiise, and heindo- 
fore submitted, now luuH'hy orders the sain(‘ Thad(‘ of record. 
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Su))i-eine Court of the District of Coluinhia. 


United States of America, | 

DIsfr/cf of Co!nmind, ss: \ 

I, k^rank K. Uunnin.uliain, (’lerk of the Su)h‘(‘ine Court of 
the District of Coluinhia, hiu'ohv (Hirtifv llu* foi-ei;‘oini;- 
])ai»’es nuinl)(.‘r(*d from 1 to 10, both inclusive, to he a tnu; 
and ccjrrect traiiscrijit of tin* r(‘coi*d, acc()rdinle,’ to directions 
of counsel hoivin lilcd, (‘ 0 ])y of which is made ])art of this 
transcript, in cause Xo. (itt.'KlS at Law, whei'Cin (1iai*les (). 
Beru-hman, Administ I’ator of the estate* of flilfre'd Ber.i;-h- 
rnan, d(*c(‘as(‘d, is DlaintilT and Joseph F. '.Dufresiu* and 
Kath(*rine Dufresiu* ai‘e Defendants, as thelsanie remains 
upon the files and of record in said Court. ! 


! 

i 

I 

i 



I 
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CIIAKLKS (). bki:(;hman, admb., ktc., vs. 


In testimony I liereiiiito sul)seril)e mv name and 

affix the seal of said (’onrt, at the ('ity of Washing-ton, in 
said l)isli*i('l, this lltli day of Api’il, 1027. 

1 Seal Supreme! (’onrl of tin* Disli’ict of (’oIum])ia.] 

FIL\.\K K. (d'XXIXdllA.M, 

Clrrk. 


12 In the Su]u*(une (’ourt of the Distriet of (V)lum])ia. 

Law. Xo. ()Ih‘»(>S, 

(’iiAia.Ks (). IL:i:(;ii .MAN, IMaintitT, 


vs. 


dosKi'ii F. DrFiaisNK cV: IxA Tii i;i:ink I)rFi;i:sNK, DeOnidants. 


/>/// 1)1 j>t tons. 


I>(‘ it rem(‘m!M‘i*(‘d, that upon tin* trial of this eas(*, had he- 
foi-(* .Ml*, dusliei* Siddons, and a Jury, in tin* (‘ireuit division 
of the Supri'iin* (’ourt of tin* District of (\Jumhia, tin* fol- 
lowinu* undisputi'd testimony was tak(*n: 


J'ln* plaintil’f, to ]u*oV(* tin* issu(*s joiiu*d in the ahovt* (*nti- 
t!(*d eaus(* ealh*(l Mrs. Teris M. Carr, who took tin* stand 
as a witin*ss and t(*stifu*d as follows: 

J'hat sin* Iiv(*(l in tin* in*iL:hhorhoo(l, about live* l)lo(*ks 
from 17th and () Str(*(*ts, Xoi*thw(*s1. and ))assi*d ])r(*mis(‘s 
known as l.'Ini) 17th Sin*et, Xorthwesi, fri*<pn*nt ly: that sin* 
had liv(*(l in tin* ]n*'iL:hhorhood for about thirty-fiN'e y(*ars. 
Prior to 11>24, sin* had notiei'd two poreIn*s, oin* on the si'c- 
ond llooi*, and oin* on tin* third floor, on tin* south side* of the 
buildini;-, known as, 17th Str(*{*t, Xorlhwi*st, that tin* 

condition of tln*si* porclK*s /rfO'c always very dilapidated. 
I notic(*d tln*m parti(*ularl\- as 1 walked down town, and 
walked up .Massachusi*tts .•\v(*nin*, Xorthw(*st, and up 17th 
Stret*t, 1 hav(* always noticed that house* on tin* corner of 
17th and () Str(*(*ts. Xorthw(*st. and have* ne)tie*e*el those 
])e)re'he*s. 1 ne‘Ve*r uotie*e*el any re*pair work be*ini;- eloin* to 
the*m for that number eif ye*ai*s, iior diel I (*ver see* tlu*m 
painted. 
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Said witness on cross examination testified as follows: 

That she was never on either one of the porHies, and that 
the only observation she made of them was from the street, 
as she ])assod by, as she stopped and |looked at the 
13 house and porches because it was never painted. 

Q. And the dila])iilated condition was a])pafeut by sim])ly 
a casual observation, was it not ! A. They Ineeded ]iaint- 
in^. I 

Q. That dila])idated condition became apiiarent at once 
from simply a tilance at them, did it not ! A.! Not a glance. 

1 would stop and look at them. ! 

Q. 1 say, that the condition was such that every!)ody who 
simply looked at them casually, without exhmiuiug them, 
would have seiui their dila])idat(Hl conditioii, would they 
not ! A. 1 do not know, because 1 have stopped and looked 
at them. The dila])idated condition alti’actc‘d my attention. 
The top ])orch was also in a dilai)idated condition. They 
both were I thought. I 

Q. Did the lumb(*r appear to be decayed A. It just 
looked—the ])orch, the way it looked—it looked not exactly 
rickety, but it had a forlorn a])pearaiice. I 

Q. Did the wood work on the porches appear to be de- 
caved / A. I could not tell tluit from the street. 

(^). Did you see any part of it broken;^ A. ;Xo I could not 
say that 1 did, no. | 

I 

I 

On redii'(‘ct examination the witness testified as follows: 

I 

That I had seen those ])orch(‘s, I would Say, for twenty 
years, and that house was always in a ])oor condition. 

Thereupon the jilaiiitiff called Mary A. Biindy, who took 
the stand and test!lied as follows: | 

I 

That she ri'calls that on the 22iid day of May, 111*24, a lady 
and a gentleman wer(‘ on a jiorch locat(‘d on the third or top 
Hoor of ])remises 1.301) 17th Street Northwest, that the lady 
was l(‘aning against the railing, around the porch, trying to 
reach a limb of a trei‘, and was a])i)arently trying to throw a 
string or wii*e over a limb of a ti’ee and she idid this a num- 
her of times, and the railing and the lady fell to the alley, 
which runs bv the south side of the house. Tbe ladv was re- 
moved to the hospital. j 
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14 "riicrciipoii lli(* plaintiff c-alkul Fergpis M. McOsker, 
wlio took tin* stand and trstiti(‘d as follows: 

"fliat li(‘ resided in Spriniitield, .Massaelins(‘tts, and in 
.May, 1!>24 la* was livini;- at I'll)!) ITtli Strei*t, Xorthwest, 
Washington. I). (’. At this addr(‘ss was eondneted a room¬ 
ing* and hoarding- hoiiS(*, Mr. Hiifresne hou^ht the ^roeerii‘s, 
and Ml'S. Dnfresne I'an the Imsiness. Miss 1 >(‘rLihnian was 
a roomer then*. an<l oeenpied a I'oom on tlu* third lloor, 
on tin* south side* of the hiiildinu', oiitsidi* of her room was 

loeat(*d a haleoiiv. 'This haleonx’ was som(*thiim- like a tiri* 

• • * 

eseap(*, 1 slandd say, from two and a half to tiv<‘ fe(*t in 
width, and in leimthi. I slandd sav, tin* width (►f tin* lioiisi*. 

ddn* railiim’ ai'oiiiid tin* haleonv was ahont waist hiuli, three* 

• ^ 

f(*e‘t, and made* of wood. 

'fin* witness identiili<*«l a picture of tlu* remains of the 
porch, from which Miss l>ei\uhman fell, which was taken 
(*itln*r 'rn(*sday or Wednesday following- ln*r (h*ath, and was 
take*!! fi'om tin* l>alh!'oom wi!idow o!i thii'd lloor. It is a 
cori*(*ct i'(*j)i'odnction of the* ])iazza as it was o!i .May 22, l‘.)24, 
afte*r the* accid(*!it. 'fhis pie-tui*e* was lh(*re*upon re*ce*ive‘d, in 
(*vi(h*!ic(‘, a!id mark(*d plai!itilT‘s e*xhil)it L. (It is stipn- 
late*el a!id a,L;r(*(*d h(*lwe*e*!i ('on!ise*l for the* i’e*spe*e*tive* ])artie*s 
that the* en'i.ui!!al pie'tn!‘e* may he* e*xhihite*el in the* (\mrt e)f 
Appe*als of tin* Disli'le't of (’<>1 nmhia.) 

()n the* 22!nl elav of Mav 1P24, about (5:1() oi* (iI arrive*el 

• • 

at 120!) 17th St!*(*e*t. .Xeerthwe*st, 1 saw as 1 was walkiim- up 
the* st!‘e*e*t. a fe*W p(*ople* uathe*re*el ill the* e*ntl‘ance‘ of l.'iO!) 
17th Stre*e*t, Xoi*thwe*sl, I we*nt late*r to the* hospital whe*i*e‘ I 
saw Miss r>e*r.uhman. 

()u the* e*ve*!ii!ii;- eef May 22, l‘.>24, win*!! I arrive*d anel saw 
the* e'l'owel of pe*ople. 1 \’lsite*el the* alle*y, 1 saw the*l'e* a ))oe)l e)f 
l>leu)el, aiiel some* ])arts of the* railiiui’. 'This railim;' was 
withoul anv )>ai!il, e»ld. anvhodv e-eeulel te*ll hv lookiim’ at it, 
that it was reette*!!, it shoW(*el tin* appe'ai'aue-e* e)f he*iim- 
we*at he*r l)e>ate*u. 

This hale-ony was on the* thii'd lloeu- and hael ue)t lH*e*n 
J)ainte‘el e)r l-e*pail'e*d while* 1 live*el lhe*l*e*, te) my k!!e)wle*elue*. 

’fin* railinu’ was i'e*me)Ve*el te> the* e'e‘llar. 

17) Whe*u I te)e>k the* |)ie'tui*e*, 1 hael oce*asion te) e*xami!ie‘ 

the* re*mainl!i:Li’ pai't of tlie* hale'emy, anel the* re*mainin.u' 
])art of the railiiiL:', which remaine*el em the halceiny, anel as 
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far as T know, tlioy wer(‘ in Iho same condition, then, as it 
was on till* l22n(l dav of Mav, "Plu* ]i)as(‘ l)oard was 

])nll(‘d away, and sliow(‘d evidioice that the! thing- liad just 
caved. It was W(‘at!u‘]' lK‘aten, and ahsolnthly no ])aint on 
it, and it a|)])eared to ))e rottiMi. The to]) ]);art of this rail¬ 
ing, where it a])i)ear(*d to lx* grooxaxl, a])])(‘at‘ed to he rotten. 

()f/linu‘s I hav(.‘ s(‘en people* out on tlie l);ldcony, off Miss 
Berghmairs room, 1 liavc‘als() st‘(‘n Mrs. J)ntiresne out there, 
hanging clothes out thei'e. ^^)U gain acce'ssito this l)alcony 
(‘itlier hy climhing out of the* hath room window, or tln-ongli 
Miss Ih*i\ghmaii's room. (Joiiig through .Miss l)(‘rghmairs 
room, to tlu‘ balcony, yon W(‘iit through a door like* a Fi'eiich 
door, it o])e*neel fre)m the* lle)e)r ii]), yon we)hlel not have to 
(•limb ov(*r ])erhaps any more* than a thi*(*sh/h)ld, ])erha])s an 
inch anel a half high. \Vln*n it was e)] H'lU'd I yon conlel walk 
e)nt : ye)n eliel ne)t have* to elimb out of a window eer anything 
like that. I 

On May 22, 1!)24, I saw .Miss r>e*rghman iat the* hospital, 
betW(*e*n ():20 anel ():4() 1\ .M., and she* elie*el l|he*re*. I accom- 
l)anied her bexly te) he*r home* anel atleiielexl the* fnne*ral. 

On cre)ss-e‘xaminatie)n the* witne*ss testilie*d as fe)llows: 

1 elid ne)t take* the* ])ie'tnr(* until/ I re*tnrne*elite) \Vashingte)n, 
I). 0., afte*r the* fnne*i-a.l, wliie-h was the* fe)ll|)wing Tne*sday. 
I elo ne)t kne)W whe*lhe*r the*re* hael be*e*n anv a!lte*ratie)ns made 

• I 

in the I’ailing, with the* ])ni-])e)se* e)f having it I re*])aireel, while 
1 was awav at the* fnne*ral. ^^)n e'e)nlel le*ll the*re* were no 
new parts put in. \Vhe*n 1 say the* railinU- was re)tten, I 
me‘an the ])arts that we*re* bi’e)ke*n. \Vhe*n 1 t!e)e)k the* ])ictnre, 
th(*re* was ne) visible* lnmbe*r e)r ne) visible* re*^)airs to the bal¬ 
cony at all. I 

AVitne*ss le)e)king at ])ie*tnre* 1e*stilie*el, that; the* grooves on 
te)p e)l' the‘ base* boarel, attrae'le*el my atte*ntie>ji, as it was re)t- 
ten, anel the* e)the*r ])ai1s, that a])])e*are*ei te) be^ re)tte*n, the* wit¬ 
ness markeel with the* initial “.M.” None* e)!;’ it was ])ainled. 
I saw the railing ele)wnstairs in the* ce*llar!, where* I had a 
chance te) e.xamine* it cle)se*ly. Se)me* !])arts of it was 
16 rotten. I wonlel not say it was ele*e‘atod. Yon conld 
look at it and se*e‘ that it was i-e)tteii. Some of the 
])arts had been S})1 intereel. I would not want to say that 
the piece was rotten throughout, but on tlie surface of it, 
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1 would snv it was rott(*ii. I would not sav tin* ctuiter of 

• « 

the wood was rottcui, luit the outsido, you could see was 
rotten. 

Miss I>(‘i\uliinau was liviuu- in the house wluui I cam(‘ tlunv 
in February, and .Miss Ihu'uiiinau occui>i(‘d a room on the 
lloor below. Slu* ha<l oc(‘U])i(‘d the room on the third tloor, 
only about a month b(‘ror(* the aceidiuit. 

The ni^ht of the ac'cident, I did not i;’o out on the ])orch, 
but only examined the wood that was on the lirouud there. 
I do not know how it i^'ot thei'e. 1 could sih* that tin* wood 
on the urouml was part of the structure, and it had no i)aint 
on it. That is, sonu* of tin* wood I i\*couni/ed in the cellar. 
H(‘foiH‘ tlu‘ accident I had simui souk* of the I)ufiH*sne fam- 

ilv: .Mavlx* two or liiree tinu's or mavbe four times. I saw 

• * • 

Mrs. Dufi’esiie onc(‘ or maybi* twicax and saw tin* maid. 1 
do not remember what they were doiiii;- in particulai' out 
tlnu’c*, but 1 saw .Mrs. Dul'n'siu* had clollu‘s in lun* hands, 
I would not say that th(*y us(‘d any pai’ticular part, I saw 
clotht‘S hauiiiui;’ out theixx but liow sh(‘ u'ot out tluux*, I 
could not tell vou. 'I'hev had sonn* kind of arranucnnmt to 
haiii;' th(‘ cloth(*s (»u, which ran the leni;1h of the porch. It 
was sonn‘ kind of a lin(‘. 

In .Mav, .Miss Ililfi-ed P)eriihman weighed between 

Idb and lbs pounds. 


Tluu-eupon Clarence M. Fesler was called to the witness 
stand and testiliecl as follows: 

In .May, l!>24, he was livin:n- at l.'lO!) 17th StiXH^t, North¬ 
west. As I approached the house about .*):.’]() in the after¬ 
noon, on .May 2‘J, 11124, tlnu’e seeined to lx* a iieiuu’al con¬ 
fusion and a lot of ]xx)])h‘ in tln‘ yard. 1 visited tlu‘ alley 
and saw some blood and piexx's of br(»k(‘n balcony, on look- 
inu’ n]) fhrrr scxuiuxl to ix'scnnble tlu* balcony on both the 
stx'ond and third tloors of the houst‘. The railing' that I saw 
on till* ground, 1 don't know (‘xactlv how loim- it was, but it 
was brokiui off s(iuar(*ly. Theix‘ was no s])lin1ering. 
17 It s(‘(‘m(xl to be old, in mxxl of paint and n'enerally de- 

cav(‘d. While I lixxxl th(‘re, I do not know of anv 

• » 

rei)airini»- or i)aintini;* being done to the balcony. 
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On cross-examination tlu' witiu‘ss testified as follows: 

i 

I had ol)s(‘rv(*d tlu‘ balcony by just ])assinii- by thi‘ bouse, 
the |)i(‘ce of Ininlun* that 1 saw in th(‘ alley would be the to]) 
of the railing- around tin* balcony, and it was rott(‘n, and de¬ 
cayed. It was ])c*rfectly a])|)areiit that it was rottiui and de¬ 
cayed. Von did not liava* lo ])ick it up aiul examiiu‘ it to ob¬ 
serve that condition. It didn't look as thoui;l;i it had been 
])ainted riH-mitly by any means, not in many ;y(‘ars. 'This 
])iece of lumlxu' that 1 saw in tlu' alh‘y look(‘d vtuy ohl. 
Jjookini*- at the piece* of lumber 1 naturally took(‘d at the 
br(‘ak and 1 sup])osed that the re‘st of it was ^^(‘nerally ch*- 
cayed. I just obsei'ved it laying;' on the i;rouihl. 

i 

Thereupon tin* ])lainiiff (‘alh'd Mrs. Katherine Dufresne 
to the stand and slu* testilied as follows: ! 

That she* and Joseph V\ 1 )nfi'(‘sn(‘, h(‘r husj)and, are* the 
ele‘fe*nelants in tin* case*, aiiel in .M;iy, 1JJ4 the*y we*re* ceuieluct- 
ini;- a roeunini;- and be)ardin,n- hanse*, at IJOl^ 17th vStreet, 
Xe)rthwe*st, anel llilfi-e*el 1 >e*i*i*iiman was a I re)e>nu*r and 
boai'ele*r th(*re* at that time*, e>e*cnpinn' the* re)eun e)n th.e* third 
{le)e)r, seuith siele* e)f the* bnildini;-. I 

j 

J'he* ])laintiff ])roeluce'el e)lhe*r te*stimony te*ndini:‘ to ])re)ve 
the* pe‘cuniai'y leess snstaine*el by the* ele*ath eef the* ])laintiIf's 
intestate. The* fe)I•e•L:•e>in^• is a snbstane*e* e»f all the* e‘vielence 
take*!! in tin* case*. i 

'\Vhe‘i'e*U])on the* ))laintirf ]-e*ste*el his e'ase*, aiiel the* elefenel- 
ants maeh* a me)tie)n feu' a ellre*e*l(*d ve*relict, whie'h me)tion, 
afte*r ari::ume*nt, bavin;:: be*(‘n e*e>nsiele*re*el by tihe* court, was 
;‘’rante*el, to whie-h ruliin^- of the* e'e)urt the* jilaijiitilT not eel an 
exce*ption. I 

There*u])e)n the* ce)urt instrue-te*el the* jury tihat the* ])lain- 
tiff's e*viele‘nce* showe*el, that the* plaintilT's jinte*state was 
uuiltv of e'enitribntorv ne*i:lii:e‘nce*, anel feu- that re*ase)n thev 

were* instrue-te*el te) re*tnrn a ve*rdie*t feu- the* ele!*fe*nelant-. To 

» 

which elire*cte*el ve*relie‘t the* iilaintiff ne»te*el aii exe'e‘])tion, in 
0 ])en court. 

18 Anel now the* plaintiff ])rays the* ('e)ip't te) sign this 

bill of exce])tions, and the same is ace.*prelingly done, 


ir, 


c. (). r.Ki;r;iiMAX. admt^., vs. j. r. I)T'fi:ksx?: kt aL 


now for tli(*n. and inado a ])art ot‘ tin* rc'conl of lliis case on 
this ‘JDth (lav of Mardi. A, I). 

F. L. SIDDOXS, 

Justice. 

i ). I\. 

T. M. WAMFLFK, 

AHII. for I)rfts. 


1!) I Fn(l(‘i*s(*(l: I Law. Xo. dJJddS. (’harlcs (). I>(‘r<*]i- 

nian, jilaintifr, vs. Joseph F. I)nri'(‘sne cV: I\atherim‘ 
I)nri’(*sne, (hd'iMKlanls. Fill of (‘Xc(‘plions. J. William'Foni- 
linson, attorney and eounsi*llor-al-law. Woodward 

ILiildiiii;-. Washiiiiilcm, 1). (’. 


l‘hidorsed on (‘oven*: Disti'ict ot* (’olnm)>ia Snpnmn* (’oniJ. 
.\o. 4dii(). ('harl(‘S (). l>ei-einnan. adini-., cKre., a])])(*llant, vs. 
Jos(‘pli F. Dnfresneel ah (’onrt of Apjxxds, District of Co- 
Ininhia. h'iled Mav IS, l‘rJ7. Ileiirv W. 1 Iodides, clerk. 
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IN THE 


Court of ^pcalg^Bisitrict of Columbia 

April TER>f,A927. 


No. 4600. 


Charles 0. Berghman, Administrator of the Estate 
OF Hilfred Berghman, Deceased, Appellcmt. 

vs, 

Joseph F. Dufresne and Katherine Dufresne, 

Appellees. 


BRIEF FOR THE APPELLANT. 


J. William Tomlinson, 
Fergus J. McOskeb, 
Attorneys for the Appellant. 


Pbzss or Bybon S. Adams, Washisgtom, D. 0. 
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April Term, 1927. ! 


No. 4600. j 
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Charles O. Berc.iimax, Administrator of the; Est.\te 
OF Hilfred Beroiiman, Deceased, Appellmit, 

vs. I 

Joseph F. Dufresne and Katherine Dufresne, 

Appellees. 

\ 

\ 

! 

{ 
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BRIEF FOR THE APPELLANT. I 


PRELIMINARY STATEMENT. 

I 

The appellant, Charles 0. Berghman, Administra¬ 
tor in the Court below brought this cause of action to 
recover damages against the appellees, Joseph F. 
Dufresne and Katherine Dufresne for the death of 
Hilfred Berghman, daughter of the appellant, i 

The cause came on for bearing on the first and 
second days of February, 1927, before Mr. Justice 
Siddons and a jury. At the close of the plaintiff ^s tes¬ 
timony the defendant made a motion for a direct ver- 

\ 

I 

I 

j 

I 

j 


I 
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diet, which motion, after ar«:iiment having been con¬ 
sidered by tlie Court, was granted, and the Court in¬ 
structed the jury that the plaintiff’s evidence showed, 
that the ])laintiir's intestate was guilty of coiitribu- 
torv negligence, and for that reason thev were in- 
structed to return a verdict for the defendant, to 
which directed verdict the plaintiff noted an exception. 
(K. 15) And for this alleged error this appeal is 
prosecuted. 

ASSIGNMENTS OF ERROR. 

1. The Court committed error in directing a verdict 
in favor of the defendant upon the plaintiff’s testi¬ 
mony. 

2. The Court committed error in holding that the 
Plaintiff’s intestate was guiltv of Contributorv Negli- 
gence as a matter of law. 


ARGUMENT. 

Thk Aupki.laxt Made out a Prima P\\cte Case of Lia¬ 
bility Acjaixst the Appellees in the Court Below. 

The defendants in the month of ^lay, 1924, were 
conducting a rooming and boarding house at ])remises 
known as 1309 17th Street, Northwest, in the City of 
Washington, District of Columbia, and that Miss 
Hilfred Berghman was a roomer and boarder there 
at that time, occujiying a room on the third floor on 
the south side of the Building (R. 15), on the outside 
of this room there was a balcony, 2)/l to 5 feet in 
width, and in length the width of the house. The rail¬ 
ing around the balcony was about waist high, three 
feet, and made of wood (R. 12). 

Going through Miss Berghman’s room, to the bal¬ 
cony, you went through a door, like a French door, it 
opened from the floor up. Upon entering the balcony 
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one would not have to climb over perhaps ^ anymore 
than a threshold, perhaps an inch and a half high 
(R. 13). I 


This balcony was ofttimes used by pebple and 
Mrs. Dufresne (one of the appellees), used it to hang 
clothes. Her maid used it (R. 13-14). 

On the 22nd day of May, 1924, Miss Bergliman and 
a gentleman were on the balcony, and she was leaning 
against the railing, trying to reach a limb of a tree, 
and was trying to throw a string or a wire over a limb 
of a tree, and the railing and Miss Bergliman fell to 
the alley below. (R. 11) She was carried to the 
hospital about five thirty p.m. and died therel 

Apparent condition of the balcony from the street 
as showed by a witness who lives in the neighborhood 
and who passes 1309 17th Street frequenth% stated 
tliat she had noticed two porches on the south side of 
the building, one on the second floor and one on the 
third floor, that the condition of these porches were al¬ 
ways very dila])idated. She never noticed any repair 
work l)eing done to them for a number of ydars, nor 

i 

(lid she ever see them painted. (P. 10-11) 

Examination of the railing that fell to the alley dis¬ 
closed that the railing was without paint, old, and 
I’otten at the break and the witness supposed .the rest 
of it was rotten. (R. 15) . 

The remaining part of the balcony on tlje third 
floor, showed that the base board was pulled away, it 
was weather ])eaten and no paint: the top part of the 
board where a groove is located appeared to be rotten. 

(R. 13) i 

The appellant contends that this testimony made 
out a prima facie case of liability. 


i 


i 


i 

I 

I 

i 

I 


I 




4 


THE PLAiTXTIFF’S INTESTATE HAD THE 
RIGHT TO ASSUME THAT THE PORCH AND 
RAILING WERE SAFE. 

Clarke vs. Welsh^ 87 N. Y. Supp. G97. 

In this case the plaintiff's intestate met her death 
by leaning over a railing which gave way. The Court 
said: 


“The railing being there for the obvious pur- 
])ose of ])rotecting those who were lawfully using 
the balconies, ])laintiff’s intestate had a right to 
assume that they were reasonably ada])ted to 
that purpose, and whether she was in the exercise 
of a reasonable degree of care in leaning over 
this railing without taking the ])ains to make an 
examination was clearly a question for the jury.” 

See also: 

DalfoH vs. Joint Maquire Beal Estate Co. 

{Mo.), 221 S. W. 443. 


KNOWLEDGE OF CONDITION OF RAILING AND 
PORCH WOULD NOT CONSTITUTE CON¬ 
TRIBUTORY NEGLIGENCE AS A MATTER 
OF LAW. 


If the evidence in the case had shown that the 
plaintiff’s intestate knew of the condition of the rail¬ 
ing and ])orch such knowledge would not of itself 
make her ^g'uilty of contributory negligence as a 
matter of law. Judge Colt in the case of 


Looitey vs. MeLeati, 129 ^lass. 33, said: 

“The fact, if ])roved that the plaintitf had pre¬ 
vious knowledge that the stairs were in a dan- 
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.s^erous condition, Avonld not be conclusive evidence 
that the plaintiff was not in the exercise of due 
care,’^ | 

I 

In DiUchaij vs. Minors 188 Iowa 37, j 

The court held that a person injured by falling 
through a defective stairway was not guilty of con¬ 
tributory negligence as a matter of law, although it 
ap[)eared that he knew that the stairs were old and 
dilapidated, and that another stairway afforded a 
safer passage, ])roviding, as a reasonably prudent per¬ 
son, he had the right to believe and did believe that he 
could make the ascent in safety by exercising j)roper 
care. The Court said: | 

I 

i 

“Hven if plaintiff did know that the stairs were 
old and dilapidated, or that the other stairway af¬ 
forded a safer passage, it does not follo>v conclu¬ 
sively that he was negligent in using the front 
staii's; for if, as a reasonably prudent person, 
he had the right to l)elieve, and did believe that 
he could make the ascent in safetv bv exercising 
])roper care, then a finding by the jury that he was 
not negligent should be upheld.’’ i 

I 

Dalton vs. John MacGuire Real Estate Co. 

{Mo.), 221 S. W. 443. 

This case also holds that, although it appeared that 
a stairway upon which the plaintiff was injiired was 
shakv and rotten and in a condition that would give 
notice to the landlord of its poor repair, yet^ even if 
this condition was known to the plaintiff, it did not 
appear to be so obvious that she should not have used 

it. i 

The Court further said that the duty of inspection 
was on the landlord, not on the tenant and if the 
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stairwav was not obviouslv unsafe the latter assumed 
no risk in using it. 

The Court said: 


“Surclv tliis was sufficient to carr\' knowlede:e 
of the condition of the stairway to the landlord. 
Even if this condition might liave been known to 
plaintiff, there is no evidence that it was, and it 
does not a])pear to liave been so obvious that 
plaintiff should not have used the stairway. The 
duty if inspection was on the landlord, not on the 
tenant, and if the stairway was not obviously un¬ 
safe, the latter assumed no risk in using it.” 

122 Minn. 49 rs. Dickso}!^ 141 N. W. 

849. 


In this case an employee of a tenant was held not 
guilty of contributory negligence as a matter of law, 
in using a stairwav the railing of which was so rotten 
from age as to be defective and which fell with her 
when she placed her hand thereon while carrying a 
basket of clothes down the stairs. 

The Court in this case said: 


“The defendant insists that we should hold as 
a matter of law, that the plaintiff assmued the 
risk and was herself guilty of negligence. It ap- 
])eared without contradiction that the only time 
the plaintiff was upon the premises, x)reviously 
to her injury, was some seven weeks before it oc¬ 
curred. She testified that she knew nothing con¬ 
cerning the condition of the railing. It would be 
too harsh an application of the doctrine invoked 
to hold that the plaintiff, engrossed in her work, 
was obliged to make either an e.xamination or an 
inspection of the railing, before using the stair.” 

229 Mo. 641 Boman vs. King, 233 S. W. 161. 


« 
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The plaintiff in this case was a tenant in a!building 
and knew that one of the front steps leading to the 
front entrance was loose, and knew that it was bad, 
but not how bad. A witness testified for the;plaintiff 
that the carrier was rotten. The Court after citing 
cases liolding that such facts would not constitute 
contributory negligence said: i 

I 

“We think the pro|)osi1ion expressediin lliese 
and other eases is a sound one. We do not think 
tlie law should eneoui*age the wrongdoer-in inter- 
})osiug his own wrong as a defense aghiiist one 
who has suffered from its effects.’’ 


IMO X. Y. 269 Dollani vs. Roberts, 29 N. E. 104. 


In this case it was held that the daughter of;a tenant 
of an apartment was not guilty of (contributory negli¬ 
gence in using a hallway, where she knew ;that the 
ceiling thereof was in a defective condition aid might 
fall upon her. The Court said: 


“The fact that the plaintiff and her (laughter 
had been advised of the condition, and hiav have 
apprehended that the plaster might fall from 
that ])lace in the ceiling, did not necessarily 
charge them, or the daughter, with contributory 
negligence in passing uncler it at the timej in cpies- 
tion.” i 


In the Connecticut case of, i 

Cook vs. Simon, 118 Atl. 634, | 

I 

The Court said: ; 

j 

“The defendant’s second claim is that iipon the 
subordinate facts plaintiff has not met thd burden 
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of provini;- tlu‘ rrocMlom of the decedent from coii- 
trdnitory ne,!;lii*-(‘nc(‘. The tindin.e: that it was not 
d(‘finlt(^Iy sliown in what manner the decedent 
iean(*d a.u’ainst tin* railiiiii", tlie defendant ar<>-ues, 
leaves it o})en to conjecture as to what tlie dece- 
dioit di<i at the instant wlien she readied the rail- 
in.U', luMice, so far as it can he known from the find- 
in.U' she may liavi* thrown liei*self airainst it, or 
l(‘an(‘(l auainst it, r(‘cklesslv oi* neti'liu'entlv, and in 
eons(M|uen(M* it yav(‘ way. AVe know fi'om the 
lindiiiLi' that tin* (U‘C('dent crossed liis eii^lit foot 
wide |)or('li in an ordinary manner for the ])nr- 
|)ose of throwing a himdle oV(*r the railing**, and 
ininu‘diat(‘lv this threu* f(H‘t of railiim* u'ave wav. 
'riu‘ condition of the I’nilinir indicates that it 
would have rcMpiired hut sli.u’lit pressure apdnst 
it to caus(‘ it to uive way. dliese facts do not in- 
dicat(‘ a lack of ordinaiw care on the ])art of the 
(h‘f(‘ndaiit, hut th(‘ r(‘V(M-se.” 

(’OXTlMlU’TOh^V SVAUAiWlXCV: WAS A QUk-S- 

TIOX FOR TIIF JURY. 

If th(‘ plaint iff's intestate had knowledg-e of the 
condition of tlu' i*ailiny*, it would still he a question 
for tin* jury to d(‘cide wlndher or not she exercised 
r(‘asonahlc car(‘ as a prudent person would have done 
liaviim' know led u‘e of the facts. 


loT Mo. Ap}). (iSo Laufi rs. IViU^ lo8 S. AV. 698 

In this case it appeared that the injury was due to 
the plainlitT usini;- a stairway, the strini*-ers of which 
had decayed, and which had the ap'pearance of being 
unsaf(‘; tlie family including the plaintilf had used the 
ste])s for some months without an accident, and the 
])laintilT testitied that she thought she could use it 
without risk of immediate injury and it appeared that 
she was going up the steps when one of the steps broke 
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causing her to fall. The contributory negligence of 
the plaintiff was held in this case to be a question for 
the jury. i 

In this case the Court said: ! 


‘‘We do not agree with the view of d(?fendant 
that t)laintift’ was guilty in law of contributory 
negligence, and hold the characterization of her 
conduct was an issue of fact for the jury to solve. 
Though she knew the steps were weakened by de¬ 
cay and were in need of repair, she was not pre¬ 
cluded in law fi'oni using them, unless they were 
so glaringly and inimineiitly dangerous as to 
ibrealen her with immediate injury.” ! 


Crane EJecaior ('o. /'.s. Lif}/)erE b3 Fed. 942. 


The Federal Court in this case held it to bela ques¬ 
tion of fact for the jurv whether contributorV negli- 
gence was shown bv a bov, who with knowledge of an 
obstruction ])laced in a hall by different tenants, used 
the hall to leave the building, and attempted to avoid 
injury therefrom, but failed because he misjudged the 
location of the obstruction. The Court said: , 


“As different conclusions may be drawp as to 
whether he used due care or not, the (luestion was 
one whose determination belonged to the-jury.” 

t 

In Donohue vs. Kindally 18 Jones 8. (N. Y.) 386, 
and affirmed in 98 N. Y. G35 the Court said that 

' I 

where it ai)i)eared that the injured tenant knewi of the 
absence of the step in the stairway which caused her 
fall, the (luestion of her contributory negligence in 
using the stairway was for the jury. 

Breiuivr vs. LanfJsntami Co.y K)8 X. Y. S. 633. 
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Til tills case the ])laintiff called to see a tenant in a 
buildinu- and used a stairwav which she knew contained 
a defective ste]), she havin<i: noticed it when she called 
a few months ])rior thereto. The court held that the 
({iiestion of her contributory ne^lig’cnce was for the 
jury. 

Aii’ain this Court in the case of Huschner vs. Cohen, 
102 X. V. S. 008, 

‘•Injnr(‘d with knowledi»’e of defective condi¬ 
tion, h‘aned a.uainst railini;-, which was loose and 
wabbl(*d with luM*—h(‘ld for jury on question of 
cont I'ibutorv nei;lii*’ence." 

280 Mo. ()41 lionniu rs. Kiur/, 233 S. W. IGl. 

The court in this case held that the (luestion of the 
contribulorv n(‘uli<>ence of a tenant in usini>; a stair- 
way, when she knew that the stringer which supported 
tin* ste|>s was so rotten that nails driven through the 
steps into the stringer failed to hold, was for the .jury. 
The Court said: 


“'file (pieslion of her contriluitorv negligence 
Would be a (iiiestion for jury.” 

The general ])roposition of I^aw governing this kind 
of a case was very clearly stated by the Su])reme Court 
of the Cnited States in the case of, 

Itdihrafi rs. Irrs, 144 U. S. 408, as follows: 


“TluO'e is no fixed standard in the law by which 

a Court is enabled to arbitrarilv sav in everv case 

» » * 

what conduct shall be considered reasonable and 
])i-udent. and what shall constitute ordinary care, 
under all the circumstances. The terms ‘ordinary 
care,' ‘r(*asonable prudence,’ and such like terms 
as are a])])lied to the conduct and affairs of men. 
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have a relative sijniificance, and cannot jbe arbi¬ 
trarily defined. What may be deemed ordinary 
eare in one ease may, under different surroundings 
and eirenmstances, be gross negligence. The 
])oIiey oi the law has relegated the deterijnination 
ot siu'li (jiiestions to the jury, under prp])er in¬ 
structions of the court. It is their providence to 
note the special circumstances and snrrdnndings 
of each ])articnlar case, and then to say whether 
the conduct of the parties in that case*^\tas snch 
as would be expected of reasonable, prudent men, 
under a similar state of affairs. When ^a given 
state of tacts is snch that reasonable men may 
fairly differ upon the question as to whethpr there 
was negligence or not, the determination of the 
matter is for the jury. It is only where tjie facts 
are such that all reasonable men must dvaw the 
same conclusion from them that the question of 
negligence is ever considered as one of law for 




Ibe 0 S 808 oltod In thn tolof tho 
App6lleo8 are not aHpliaable to the ease at 
bar* !Ehere la no relation of landlord and 
tenant in this ease* (R 15 ) The jprinoiple 
of law governing th eae faets was oorreetly 
stated in the ease of» 


RITMiliir YB VDWTWGRT et al*^ 
168 Mo. App« 525 
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